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IN THE HIGH COURT AT CALCUTTA
CONSTITUTIONAL WRIT JURISDICTION
APPELETE JURISDICTION

IN THE MATTER OF:

W.P No. %%2 (W) of 2019

AND
IN THE MATTER OF:
Areka Sarkar
............ Petitioner
Versus
State of West Bengal and ors

.ce.......Respondents

POINTS OF LAW

WHETHER the authority concermned acted in a manner

which was contrary to the procedure established by law;

WHETHER the authority concerned in denying to
discharge their duty and have acted in a manner which

abrogated the most cardinal principle of Natural Justice;

WHETHER the acts and deeds of the authority concemed
indicate a Dbiased and partisan approach of the

respondents in dealing with the case of the petitioners;



IV.

WHETHER your petitioners is greatly prejudiced by the

inaction on the part of the police and the state.

WHETHER the inaction has caused / is causing an

irreparable loss and loss of reputation of the petitioners.



&

WP. No. qgﬁ (W) of 2019
In the Matter of:

An application under Article 226 of the

Constitution of India;
-And-
In the Matter of:

1. 5mt Areka Sarkar daughter of Late
Kartick Chandra Sarkar permanently

residing at 601, R.R. Plot, Anandapur,

Kolkata - 700107

/\/7} 2.5mt  Joyshree Das daughter of

Haripada Das permanently residing at



F

4/1, Ram Mohan Bera Lane, Kolkata -

700046
e Pg,-h"-l\cnews

'VS'

1. The State Of West Bengal service
through Chief Secretary, to the
Government of West Bengal, having his
office at Nabanna, 325 Sarat Chatterjee

Road, Shibpur, Howrah - 711 102;

2. The Principal Secretary, Home, having
his office at Nabanna, 325 Sarat
Chatterjee Road, Shibpur, Howrah - 711

102;

3. The DG & IGP, Police, Govt of West
Bengal, Bhawani Bhawan, Kolkata

700027



. The IGP Police, South Bengal, Govt of
West Bengal, Bhawani Bhawan,
Kolkata 700027

. The Commissioner of Police, Kolkata
Police having his office at 18, Lal
Bazar St, Radha Bazar, La! Bazar,
Kolkata, West Bengal 700001

. The Join Commissioner of Police,
Crime, Ko!kata' Police having his office
at 18, Lal Bazar St, Radha Bazar, Lal

Bazar, Kolkata, West Bengal 700001

. The Deputy Commissioner of Police,
Kolkata Police, 512, Hossenpur,
Kolkata 700107

. The Officer in Charge, Ananadapur
Police Station 757, Anandapur High
Rd, Madurdaha, Hussainpur, Kolkata,

West Bengal 700107

... Respondents



9. Smt Shanti Rani Sarkar wife of Late
Kartick Chandra Sarkar permanently
residing at 601, R.R. Plot, Anandapur,
Kolkata - 700107

10. Kaushik Sarkar son of Late Kartick
Chandra Sarkar permanently residing
at 601, R.R. Piot, Anandapur, Kolkata
- 700107

To

The Hon’ble Thottatathil B. Radhakrishnan Chief Justice And His

Companion Justices of the said Hon'ble Court
The humble petition on behalf of the

Petitioner above named

Most Respectfully Sheweth:

1. That your petitioners are permanent citizens of India and are

permanent residents of the address given in the cause title above,

where they reside,

/



That the petitioner No. 1 had written to the Respondent No. 3 and
6 to 8 inter alia stating that “I, Areka Sarkar D/O Late Kartick
Chandra Sarkar permanently residing at 601, R.R. Plot,
Anandapur, Kolkata - 700107 would like to inform you that after
the death in July 16, 2017 of my father I along with my mother
Santi Rani Sarkar and my brother Kaushik Sarkar were his legal
heirs. Thus, accordingly we had converted our flat at the
aforementioned address in our respective names. As per my
knowledge the Kolkata Municipal Corporation had issued each of us
tax bills. However, gradually my mother started forcing me to get
married to man of her choice while my brother was insisting that I
would transfer my share of the property in his name. As I often
used to refuse to his illegitimate demand I used to be severely
assaulted by both of them. My mother knew that I was having
some affection towards a friend of mine namely Joyshree Das. This
said fact was unacceptable to my family members. I repeatedly
tried to explain to them about my choice, I even went on to make
it clear that I am an adult and I am well aware of my choices. The

matter escalated beyond control in September 2018 after the

/



verdict of the constitutional bench of the Hon’ble Supreme Court of
India where the Supreme Court had expressed its opinion about
Section 377 of the Indian Penal Code. Various news media had
discussed about the said judgement, hearing this my family
members were petrified. My brother went on to say that he
wouldn’t hesitate to resort to honour killing if I do not get marry a
man of their choice. With a heavy heart I must say that my
brother wanted to rape me by saying that this would make me
understand how a relationship with a man would be like. The
matter had escalated so much that i was forced to flee from my
house in the fear of my life, My family members are also regularly
calling up Joyshree and her ailing mother. They have even
threatened her of dire consequences. My brother told her that he
would murder her in such a fashion that would appear to look like
an accident. After such incident I am devastated. My mother has
very strong connection with the local politicians and higher police
officials. At present my valuable documents such as documents of
my house, tax bills, ration card, my father’s death certificate efc.

Are lying at the said premises but I am unable to enter and take

e



back the same. I would request you to kindly help me to recover

those documents and also take necessary action.”

A copy of the said letter of complaint dated May 16, 2015 is
annexed as Annexure P1.

The said incidence was informed to the Respondent No. 8 to 10 in
terms of Sections 154 of the Code of Criminal Procedure, 1973 by
way of speed post and a letter on May 16, 2019. A copy of the
postal receipt and the track report are collectively annexed as

Annexure P2.

That it is owing to the fact that the petitioner No.1 had expressed
to the private respondents her unwillingness to marry as man, for
which the private respondents have become furious and it is feared
that they would take extreme steps including that of eliminating

both the petitioners in order to protect their family prestige.

That it is pertinent to poin; out that after the Hon’ble Supreme
Court had expressed it's verdict regarding the scope of Section
377 of the Indian Penal Code, whereby the Hon’ble Court had even
used the strong words that history owes these people an apology,

had cal.lg_gd fnany persons to become upset and even question the

"



6.

wisdom of the highest Court of the Country, of which the private

respondents are no exceptions.

That your petitioners are adult persons and they are perfectly
capable of taking their own decisions. The private respondents
have tried to make a mockery of the process of law by threatening
to go the police and harassing them. Infact on previous occasions
the private respondents even stated they have links with high ups

in the police department.

That your petitioners are afraid that no investigation has been
carried out, and such an inaction shows a very casual and careless
approach though the letter of complaint clearly reflects the

elements of various other serious offences.

That it is submitted that when the state effectively was served
with a notice and yet no endeavour was made to protect the your
petitioner or the victims. There was neither any effort to
apprehend the accused persons. Such a careless attitude of the

state make out a case for the interference of this Hon’ble Court.

f



10.

11,

12.

The letter of complaint clearly reflects a cognizable offence and an
extremely daring attitude of the miscreants but it is very shocking
to find that there was no action taken and neither was any FIR

lodged after that.

Owing to their sexual identity Your Petitioners have to confront
various difficult situations including the fact that they were
ridiculed as well as awkward situations have been created which

grossly disrupted her basic human dignity.

The very fact an innoCent person was tortured mere owing to
their sexual orientation, and inspite lodging a complaint, no action
has been taken, is a huge question as to the law and order
situation and such an offence is certainly which shakes the

consciousness of a man of ordinary prudence.

The very fact that no action has been taken till date speaks for
itself. Though a considerable period of time has elapsed yet no
FIR was registered. Such a conduct clearly show the casual

approach by the investigating agency.

/
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13.The petitioner submits that the inaction on the part of the
respondent in not replying to the representations made by the

petitioner lay bare the want of reasonableness in their conduct.

14. That the petitioners submit that the acts, inactions and deeds of
the respondents concerned have grossly violated the petitioner’s
rights guaranteed under Articles 14 and 21 of the Constitution of

India.

15. That the petitioner submits that the respondents has adopted a
biased and partisan approach in dealing with the case of the
petitioner and as such have thrust great hardship upon him and
such acts and deeds of the concerned respondents are violative of

the rules of justice, equity and fair play.

16. That the petitioner submits that the acts of the respondents
concerned are also violative of the principles of Natural Justice
and in particular, the principle, which provides that the act of an
authority, whether judicial, quasi-judicial or administrative, must

be just, fair, reasonable and bona fide.

/
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17. Upon being extremely dissatisfied and aggrieved by the inaction
of the respondents in having a very casual approach to the law
and order situation and the non consideration of the letter of
complaint, as well as the fact that your petitioner and the victims
of the offence are living in fear and anxiety, your petitioner begs
to move this application under Article 226 of the Constitution of

India on following amongst other:-

Grounds

I. For that the action of the authority concerned is perverse,

per se bad and unconstitutional;

II. For that the authority concerned did not take into
consideration the representation, Annexure P1, made by

the petitioner;

III. For that the authority concerned acted in a manner which

was contrary to the procedure established by law;

IV. For that the authority concerned in denying to discharge

their duty by considering the representation made by the

/
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petitioner, have acted in a manner which abrogated the

most cardinal principle of Natural Justice;

V. For that the letter of complaint clearly reflects a cognizable
offence and an extremely daring attitude of the miscreants
but it is very shocking to find that there was no action

taken and neither was any FIR lodged after that.

VI. For that the state respondent has failed to investigate the
case in a quick and expeditious manner and it further failed
to execute it's duty when the complainant was threatened

with of dire consequences;

VII. For that acts and deeds of the authority concerned indicate a
biased and partisan approach of the respondents in dealihg

with the case of the petitioner;

VIIL, For that the respondents have failed to treat your petitioner
with dignity by willfully not replying to the representation

made by your petitioner;

IX. For that the Investigating Agency has caused the

investigation in a casual and careless manner;

/



13

X. For that the actions of the Private respondents in not
allowing the petitioners to reside peacefully is causing the

petitioners and immense prejudice;

XI. For that the petitioner submits that the acts, inactions and
deeds of the respondents concerned have grossly viclated
the petitioner’s rights guaranteed under Articles 14 and 21

of the Constitution of India.

XII. For that the private respondent has acted in manner which
would shake the consciousness of an ordinary person and
even they are continuing their acts of atrocity on a regular

basis;

18. That the petitioner states that in the facts and circumstances
stated hereinabove, he has made out a strong prima -~ facie case

which warrants judicial review.

19. That the balance of convenience and/or inconvenience rests in
favour of the petitioner for grant of reliefs as prayed for
hereinafter and such reliefs, if granted, would provide adequate

remedy to the petitioner.

"
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20. That the petitioner shall suffer irreparable loss, injury and

prejudice if orders as prayed for hereinafter are not granted.

21, That the petitioner has not approached any other Court or any

other forum seeking redressal of the self-same cause of action.

22. This application is bonafide and made in the interest of justice.

And your petitioner as in duty bound shall ever pray.

In the facts and circumstances stated
hereinabove, The Lordships may be
graciously pleased to pass the following

orders and/or directions -

a) A writ of and/or in the nature of
Mandamus do issue directing the
respondent no. 8 directing him to
consider the representation dated May
16, 2019(which is annexed as P/1
herein) and take necessary action
pursuant to consideration of such

representation;
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b) A writ of and/or in the nature of
Mandamus do issue directing the
respondent no. 8 and its officials to act
according to law and cause the
protection of the petitioners and the

withesses without any delay whatsoever;

c) A writ of Certiorari do issue
directing the respondent authorities to
transmit all records pertaining to the
cases made out agaihst the pfivate
respondents so that conscionable justice

may be rendered;

d) Rule NISI in terms of prayers

(a),(b), and (c¢) , hereinabove;

e) An interim order of injunction do
issue directing the respondents Ad-
interim order in terms of clause (e)

hereinabove;
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f) Leave to move this Hon’ble Court
exparte, without serving any notice

other side prayer “E”.

g) To grant leave to here this petition
upon the grave urgency before the

vacation bench of this Hon’ble Court.

h)  Costs and incidentals thereto:

i) Any other or further order or
orders, direction or directions as this

Hon’ble Court may deem fit and proper.

And for this act of kindness, the petitioner as in duty bound shall ever

pray. | Arerta Swuan_
\%;w@w S .

2. 05 aplT

v
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Affidavit

I, Areka Sarkar daughter of Late Kartick Chandra Sarkar, by faith Hindu, by
occupation self employed, aged about 29 years residing at permanently residing at
601, R.R. Plot, Anandapur, Kolkata — 700107do hereby solemnly affirm and declare
as follows:

7 - L e
Ll % 1. That I am the petitioner and I am well acquainted with the facts of this case

(/‘f* and [ am competent to affirm this affidavit, o, S o sodloon (2 o ol M5
20-. Wiyt o [M f A[.g[,w“u-— Mo L, o4 bl .

ﬂ . 2. That the statements made in paragraph nos /, { to 28 of the petition are

/OZ true to my knowledge, the statements made in Paragraph nos 2 fto j‘

-

are matters of record, which I came to know from the petitioners and the rest

are my humble submissions.

«‘4‘@% Sk

Prepared in my office. The deponent is known to me.

& Aok Vopieh charde 7o -

Clerk to -

Advocate.

Solemnly affirmed before me on

this Q day of May, 2019,

A
4" ” /Commissioner
€ | |
f " A{L . L Commissioner of A ffidavit

in Charge .
a High Court, Appellate Side,
Calcutta

o

-
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To

1. The DG & IGP, Police, Govt of Wes_t Bengal, Bhawani Bhawan, Kolkata 700027

2. The Commissioner of Police, Kolkata Police having his office at 18, Lal Bazar St,
RadhaBazar, Lal Bazar, Kolkata, West Bengal 700001;

3. The Deputy Commissioner of Police, Kolkata Police, 512, Hossenpur, Kolkata
700107

4. The Officer in Charge, Ananadapur Police Station 757, Anandapur High Rd,
Madurdaha, Hussainpur, Kolkata, West Bengal 700107

Sir,

I, Areka Sarkar D/O Late Kartick Chandta Sarkar permanently residing at 601, R.R. Plot,
Anandapur, Kolkata - 700107 would like to inform you that after the death in July 16, 2017
of my father I along with my mother Santi Rani Sarkar and my brother Kaushik Sarkar were
his legal heirs. Thus, accordingly we had converted our flat at the aforementioned address in
our respective names. As per my knowledge the Kolkata Municipal Corporation had issued
gach of us tax bills. However, gradually my mother started forcing me to get married to man
of her choice while my brother was insisting that I would transfer my share of the property in
his name. As I often used to refuse to his illegitimate demand I used to be severely assaulted
by both of them. My mother knew that 1 was having some affection towards a friend of mine
namely Joyshree Das. This said fact was unacceptable to my family members. I repeatedly
tried to explain to them about my choice, I even went on to make it clear that I am an adult
and 1 am well aware of my choices. The matter escalated beyond control in September 2018
after the verdict of the constitutional bench of the Hon’ble Supreme Court of India where the
Supreme Court had expressed its opinion about Section 377 of the Indian Penal Code.
Various news media had discussed about the said judgement, hearing this my family
members were petrified. My brother went on 1o say that he wouldn’t hesitate to resort to
honour killing if I do not get marry a man of their choice. With a heavy heart I must say that
my brother wanted {o rape me by saying that this would make me understand how a
relationship with a man would be like. The matter had escalated so much that i was forced to
flee from my house in the fear of my life. My family members are also regularly calling up
Joyshree and her ailing mother. They have even threatened her of dire consequences. My
brother told her that he would murder her in such a fashion that would appear to look like an
accident. After such incident T am devastated. My mother has very strong connection with the
local politicians and higher police officials. At present my valuable documents such as
documents of my house, tax bills, ration card, my father’s death certificate etc. Are lying at

the said premises but I am unable to enter and take back the same. I would request you to
kindly help me to recover those documents and also take necessary action.

Areka Sarkar
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